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REVERSED,; SENTENCE VACATED; BR ErMAhN D EJ

Thedi strict attorney gener al re
i mmunagyeétmandte with David Edward Hov
The reasaon stated f or t hi s ref usal
t hat Howi ngt on had not ful fill ed h i
hehad not tesut hf edl vy at hi s prideée i wna
subsequemitég¢g and convicted of first -
received a I i f e sentence.

TheCour't o f Cri mamfalr Ahppgetaths co
gr antHeodwi ngt on'" s application f or rev
i swhet heagt @&ement bet wereda tHmevidigsttorni
generiagnf oeabl e and, i f s o, t o what
resul t

Fort he reasons di scussed bel ow
agreemerett sve en a prosecutor and a d
enf orceabl e. Il n S 0 h ol di nBgr,u nwe ve,Xx pS
208 S. W.522d8 ( Tenn. 1951) , t o t he ext e

I'm t he case under submission,b t
descriabsed ncl uding a promise of " mm
Thedi strict attorneegydgekgr dlo preacmimm
magi strate who conducted the prel i m
b o u ntdo t he gr and jury on second-degrt
degrmer der as the waRegramap < htalreg eadg r e
accur adebyri bed as a coopemani on-o0irm
charge-baggaéement we T & et shtrheee t er ms g
and i nt erchangeably.



precl udgiudgoci al enf orucietme n & grod e menmt s
circumstamdMce®r di ngl y,hewceco wiecvteirosne fto

degr ece mur der

Asf or s Aki ent fact s, i ncl umdotnigo
t he def endant requests t hat w e cons
TonyDe VVi tamde t @endant h ad i nf or mat.i
Tr obaughhe,i cthaad recently received a |
desirteod purchase amguiantang. ofDe Viotfo

mari juand, dakendant pl anned t anafriiljlu

oredr and t o r ob hi m of hi s mo n e yh erat
di scussi on, DeVito suggested t hat t
Severmdur s l at er , t hteh avei fcet ni dma nlt
DeVito hi s trail er and I nvited t hem
produaed ar ge s um of cash t hat h e
p ay mefnotr t he mar i j uana. As t he par:t
a ti me when t he def endant was seat e
l i vi m®@ o m, DeVito st o ocdmni baenhdi nsdh otth eh i\
‘De Vi wa s subsequently convicted C
mur depon evwhkhdieabei ncl uded rHol wimigntaorny'
testi mony.



head.DeVito and Howi ngt on, grabbing

wal | eftl,edJ.nawar e, appakewitn gt on hfrada d a
a substantial amountmoonfe yt, h eD ewii cttoi ng'fasv
t hecnot r ada and admoni shed him to "k e
Tr obaugh di ed from t he wound I nf I i c

T heprepeat or s t hen went t o De Vit

rnbdood- st aiofkedt heiemscl ot hi ng,f wars

e money, and cl eaned t he firear m.
Bef ore e prel i minary heari ng,
nerahnd t heenddef t hr ough counsel,
wr i tatgerne e me nt . |l n exchange f or H o\
hi s prel hemananyg, t he district att @ c

c o mn ehnadt he be bounjduroym tske oqirdanmdce g
stead t he naolr iagcig e o f first-dedg
di t i ontahlel yd,i sattrtiocrtn ey generralc oangmreene
f endanetl'esase on an appgeéer amoe nk o’md

par entthley ,St at e needed Howibhaottern 'ist

s@against DeVito. At hi s prel i mi
sti fihed;f ull y tienderVd mion a h e fully
ms e | f

l n hi s testi mony, t he def endan

cei wed vy t he $500 DeVito h ad gi Vv ¢

*‘Wedeem it unhecaddaegygs otfh itsh ep aargtr

4



i dence adduced during the prel i mi
f e n dhaandid eedm p wi t h approxi mately $ 4
ney . Al t hough t he di strict attorne)

Wi ngt on S t esti mony I n every ot he

wi n ghtabdn e d abbet amount of t he Vi ct

cei veAdc.t ongt hi s concl usi on, tdhhendeit
nsi dehed St at e naodl drygadgrih ebeanue n t a |
f or med t he def endant . Nei t her o f

d ea,nd t he magi strate boundj Hrowi n dt
ar goef first-degreece mur der . Subs
di ctHRaoadwi ngt on on first-degree m L

emedi t at ed.

Il n a pretrial moti ®oght Howi pgeocr
el i mi nary hearing testi mony from
S tri al on t he gr ound t hat it h ad
d was, t heref or e, not "voluntary.

Foll owa nlgeat iheg,t ri al court c h a

Cr i mi npaotritnigon of t he testi mony as

urol ed t hat It had been vol unt a
erefadeaj ssi bl e. Thoeuntrse |t caotur Ho
dn ot ful &i 1T ¢ewndi ti on precedent "™ hoef
stitwyut hfulll y. A's a rresult o f 1
el I mihneaarryi n g testi mony was admi tt e

se-1in-deahriienfg Ho wiunmtgyt ioanl" sf o r first-c



As stated, t he jury convicted Howi ng

mur der

Onappeal ttoe etdniea tien cour t | Howi
t hat he tri al C O wretr meirtrteidn gi nt he St at e
i tscase-in-rkihds edr,el i mi naeygt hmanyngn

t hatt he State h ad obt ai noefd rieewalb yd . |

i nter medi at e cour't consi der ed Howi n

t hatthe tri al court err ed i n al | ogwi |
t esti mony t o b e admitted I n t he toroi
statel'aswenf orcement of fi ci al s was s
petitionHwifgton' s|] wi | | t o resis
conf es sniootn sf rseeellfy- det er mi ned. " | Nekhtr
t heot her evidence, t he court f ound

reasonabl e doubt

Bef or e t hi s Court, Howi ngt on a
Firshe invites us tBr umwadr, ulbey Se) d

aut hortihzee j udiocriecnle née n fof agreement s

her e pertinent. Second, h e contend
t esti mawansy n ot a suf ficient reasaon f
honor t he agreement . Third, h e I n s
fir sttwo contentions, w e shoul d find

t esti mony was reversi bl e error

‘Howi ngctoonnceded t hhd gShtta tttedi isuss & e st i n
i mpeachment pur poses shoul d h e t est

6



TheSt at e, ome rthlmen dogt ar gues t hat
asomuppBrrtuuno and it shoul d not

di ti onaheéy State contends etalcad tH o

reememta mat er i al way and i s not
| i e fMor eover, t he State insists th;
S proper because It h ad been volu

Fort he reasons herweé nhadl ¢ ctuls aste d

t wedeenf e nd a nptrso saencdut or s are enf ogame

wayas ot her contract s. Thi s hol din
unhoWe do t hat now. Furt her, we f i
| f i Ihliesd part of t he agreement wi t h
DeVitaeosvicti on, as Howi ngt on' s, w a

t hr ough t he State's use of Howi ngt o

As stated above, t he i ssue we
rreemesnt enf or cBeeachke. our anal ysi s

ovi dest i ef f on, Honee endg t o t reach t h

admi ssi bil ity of hi s prel i minary h e

Thetradi ti onal rul e i nt Thid m mr ansa

mmuneagy eement s ar e n e 8Benmhor vwe a Blda

°240S. W. 2d nh28 10b4) . A's weBrsu mdse
pr e sosvieyr r ul e de xttoe ntth et h at i ta sc gmr ebcd
di cemaff or cement adr ¢ enmmenmitedr y a | | ci rc

7
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t hat hi s i s a edhd enfdo ng
of hi s pardoning power
| d at 531. T h uvosnl,cu dw hnigl et hca t i nf or
agreefMmemnmtes no't e nf orCcoeuarbtl ea,l |tuhdee d t o
under whi ch t hey woul d be.
Al t houdthe facBrssnd mvol ve a P UT €
agr ee mbeenttwe en an accused and a pol i
Crimi  Appeal st h@atwuntdhe rtehaesroeninn gl s o s u
rul as applied t o an agreement wi t h
Statw. Johnd&®nNMh S. W. 2d 87 3Ap(pTdm®m®B9 ) Cr
Johnsobhe district atsiogmedg a@reniemmmau ni
withhe defpndaendi ng, among ot herft dn
stathomi ci de char ges i n return f or
courhtel d t haBtr uunhod e r' i mmuni ty agr eeme
i s of no | egalld.aff 8¢9. "
Weuse the phrase "infor mal i mmu n i
i ncl uadlebr a a ns bet ween t he St at e and
charge, pl e a, or sentence.
'Wenot e, however, ofs i mheaCoW&hpopeal
t h&ohnscoonur t di d fided etnldatnt"™ as const.i
woulbde viol ated i f t he promise of i m
ways o as t o extract a statement fror
t hecri me. " 781 8&8W. 2dThfifsesr coheepmot
constitutional rights resul ted I n t
statement s wer e coer ced by t he pr om
andevidence obtained by way of t he s
St atien It s case-in-chieemlJlohnWemnhet &r
courdeter mi ned, ad (gtehrata Jlhdédaarsiom h ad
agreement by being untrut hf ul

9



c

t

P

Thust,radi ti onmmulnyi,ty agrteheemeirmtrg

onsi derae ck general |l vy been unenforc
ecerntear s, however, both state and
esor ted t he fusoeper ati on-i mmunity ag
ncreasing number s. I n t hi s respec
gr eemema vse a signi ficant rol e i n t
ccusoefd cri me. By resorting to such
f t eanb | e t o use agreement s wi t h " mi
marj act or s . " Wi t hout t hi s t ool he p
nabte prosecut e S 0Oome o f t he wor st P2

Pl eagr eement s, unl i ke i mmuni ty
reatas c o h sarnad ar e enf orceabl e on
recediesntmet ; t hat I s, t he tri al J ou

St atve. St r7e6e8t S . W. 2d 703 ( TLe9m8mBl.g t Chreinny.

St at e589 S. W. 2d 9 43 ( Tenn. Cri m. App
wi t lhsci contract princioples t hat an
bi nding unt il t he condi t i o nS ep€roevciendget
V. Robi,ns702n3 S. w. 2d 6 4 3 ( Tensnt.r i@tk.l aA
City of Lawr 66 teBuwg2d 832 (Te’nn. C
Wefind no substantive differenc

and he charge agaee meaeat e we Bot h aghe
] t shoul dobed t hat even t hough ntohte
enf or c euanbtli el it has bheteme atcrcieglt ejdu d g ¢
j udgmeu st all ow t he def enduwminlttpyl @ awii tnt
eventthat it i s nNot nac Re pmiCe P .. 1T dre) (-
prevents t he def endant from being u

10



(@)

—+

ee' fsf or t s t o prosecut e cri me. B «
i r e a def endant t o gi ve up i mp o
i al by j ury or t he ri ght agai n s

ngsswrmmr ender ed t he constitutiona

-incr i mi nAatt i o he preliminary h
ernabbency exi sted f or Howi ngt
stcatlkd have, anwlo mhha we | i lkkeedrnyd h
riginal charfgkra asy wavyi;t hout hi s

oushg,big winner was t he pr osec.
e evi dence necessartry t o convi ct
specoctfiwvkee truth or fal sity of H C

r ds t he amount o f money h e rece

Wenote apphovalnurmbader aof ot her
gni meuni ty agreement s ags urcemmtdr

r c euanbd eer t hpelsepoif n wiontUWmmictt esd St a-

D 6 4 F. 2d 571 (6t h Cir . 1992) (
er at nona cri minal Il nvestigati on
rmak lawnt him 1 mmunity I n exchang
e meontt t o prosecute is contractua
rdatw ndt ds . ") (citati eee althms bt e
e s v. ,Pe8l9l8e tFi.e2rd 297 (U2ndi tCeidr .S tla9

wogo4dd8 F. 2d 1009 (Wniht €d rSt BEAMO@GSBNPVL.

@5 2 ( 8t h CiUm.i t 98 ®t ®@taed sl oT.8 FR 2 d

tChi r . 1Wn8i6t)e;d e S.t &l r vi i &6 F. 2d 708

501 0s s o0on v . 83t2atbPe. 2 d 96 6 (SAtl aatsek a

11



My r h o8v6 5 P. 2d 231 ( Mont O 83a) ; §& 2&5
(1989)y Gr ant s of i mmuni ty pur suant t
met h od acquiring i mmuni ty, b ut cour
agreemeahts eby promiigegar e@f ma dnenuinn e X
cooperati.on. A cooperation-immunity
of a contract and subj ect t o contr a
Th Satt e ar guebr utnknao ul d not b e
because "t he content of verbal agr e
soureot | itigation. """ We observe t he
It ever materi al i zes, I s easily s o |
t owriting.i  onAtwe t ar e not per suaded
sufficreoahst al | ow t he St at e t o br eak
trusta, subj ect upon whi ch t he I ndi
el oquentl|l vy articul at ed:
We r ecogni ze t hat t he publ i
benefidubstantially from
pr osecutdoerc'issi on t o wi t hhol
prosecubf onone i ndi vi dual [
exchatmhoe i nf or mati on |l eadi n .
t hearrest and conviction of a
deemedr e danger ous t o t he p
wel fare.The availabil ity an
usef ul ness o f t hi s strategy
substantinalulty al i zed i f t he
prosecutor ' s promi se I s perc
be unrel i abl e. Substanti al
coulrdesul t from a deci si on
removetshi s weapon from t h
prosecutor ' s ar senal
'Whi | tehe St at e asserted i n it s b
nNumer dasger s i n all owing courts t o ¢
i mMmmunatgyeements, "enmnudmei at eoany addi't
to the threat of "prol i fic it i

12
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b byttt rivreypented, e
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R T T T I O S 2 A O IS A AN O N
S e e o O e O O N
0L T T T T T 2 O O A A B O N I O
LIl Il P Pt Lir)ent
frsbirrs T e bebes thr iy
Lhers e by e el v the Lo vbiting
Py, L1 NN RN Lo
prircire by b by ovreprrntet bl
Py st ety

Bowews S, t abt 0e0 N. E. 2d 203, 1121014 Dulbrd.v

St ate?75 N. E. 2d .7 2922323} (¢cimnadati ons omi t

added) . We embr ace t hese princiopl.e

For t he above reasons, W e hol d
a prosecutor and a def endant i s co
enf or cemmhd er t he |l aw. of AcdnbhdBhEwino

St at240 S.5W.82d Tle9n5nl.) , and its progen

Wenow consi der whet her Howi ngt o
t heagr eement . For t he St ate t o pr e
pr ovteh at Ho wianiglteodn t oodehi v epart o f t

wh a't ar e t he evi dentiary bur dens i n

'A's t o t he speci fic i s sBiven-o-avwe d h e
agreememter ed i nto by a pol i ce of f
e nofr ceabl er-e-swer v e deci si on unt il t h
squarely presented.
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reement, it i s gui te p ossi
eStat e coul d produce suf f
i denwe void t he agreement
upPr osecut e, b ut i nsuffici
taanconviction. The State
ovby a preponder ance o f
i dencheat appel |l ant "direct
us & t e death of Des s, b ut
tpr ove t hi s beyond a reas
ubt However, t hey coul d e a
ovsehe @waparty otf o etnhsee

such a case t he St at e c
validat e t he I mmuni ty agr e
e pre-trial hearing maki ng
dnon-binding and t hen o bt
nvi ctfioorn bei ng a party t
r d eaern, of f ense f or whi ch I mn
S originally gr anted

n 3 .

agree with the reasoning of

ebur den

d

(@]

]

(7))

a

g

efror

of pr oof standard s et for

Ehete to prevail i n ptrhoivse chaesy

sonaotuiulkt t hat Howi ngt on hiag alretd otfo

|l .The State conhandist fi s$ sé¢xcused

e ubbwi ngt on fail ed t o satisfy a c
faonrcnet ;h a t i s, h e fail ed t o t Seset |
t at e(mSeencto n d ) o f Contract sr mga n2c2é& o

y su

Ho wi

reer

f orHo wi

bj ect t o a condi ti on cannot
or It s non-occurrenece I s e X C
begin wi t h t he agreement It
t o b e t hat t he St at e agreed
ngton's case b e rbaonudn djo mor viseer c ot
der and that hi s bond be redu
ngton's truthf ul testi mony.

15



o

per fwasonedi ti oned upon Howi ngt on'
owi ngatnddn a8t t or ney i nsi st t hat no | ai
s ed when t he agreement was mad e .

oi nt iomn ¢ t hat wer e tcfock i taigor neaelm,e ntt h e y
aveo readill vy a greegeud ,r eads Hiotwi ngt on t

gai nst sel f-incrimination.

Thef ol | owi npgl epgruiindcei o ur deci si o
ontrlhaatwhere i s a gener al preference

e a condi ti on precedent . Speci fic

t he circumstances
h as assumed t he r

0O "0 TO0O 0 M —
>SOTSToOw o< S

e t
nt i s wi t hin t he 0]
I
e

estatemM@&eadcond) of Contract s 8§ 227
i rcums't almc enso t i ndi cate t hat Howi n
| sowhi |l e t he St at e cont endsHdwtad g 't d
ruyt htelsti mony, whi ch Howi ngt on con
ctua@addni t i on it ur ges i s it s 0O wn S
oiwvm gt ont'esst i mony. Thi s condi ti gn

owi ngt dsh,u wfei nd t her e was n o condit

- =

Howi ng
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enee nthet we en t he St at é? armd Hawihreg
ndi twiaosn s itnhpalty Howi ngtagmitnesstt iDfeWw i t c

d .

Sead,t hi s agreement I s di f f er e
mmer conatr ait asvol ves a c¢cr i mi nalueg
ocersisght s mu st b e fiercely protec
bi guiithiheesr ag me n't mu st b e construe:t

gni ted States,v89BelFledi @7 r1L.B3O®R)

o

r

7

0

ressasl t hate St ate mu s t b e hel d t o
andard as it attempt s t o avoid an
e rteh e accused h as already acted (.
fi nd t hat t he State h as not carrtr
reement was under st ood by al | par
at es'usb j e cdteitveer mi nat i are ftehnadta ntth es t e

rut hful . "

Next he State ar guwreesl itehvadd iftr om
rrfnrobcause Howi ngt on commi tted a
nditwbneh cwinlslt i t ute a br eacdagmoéem

egoverned by t hén iatger e eSnteantF e 9 6 A F .

1574 (6t h Ciitrit.y UN9 9 B)d a(tvees Pac k&6 ®dF

09, 1012 (9th Cir. 1988))

O©°

S5 35
o —

l ogy, wteh @ b spelmevae- agr ee ment s
ti on precedent i s afh et hceo uargtr'
t t a e

S pl ace, t he St ate' s

a

® R gy
r—o-jg)
oS

a k
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Undet he agreement , Howi ngt on"' ¢
truthfully coul d constitute a br eac
mai nt atimat gHoowii et regarding t he a mo

received from t he robbery.

Despite t he St ate' s contention

Howi ngt on k ept t he bar gai n. T he cr
Q( byt at e) : Let m e as k what
t oopl abet ween lyiom amndhi s
house i mmedi at el vy pri or t o t
call t o Kat hy ?

A We |l | , bef or er wle call ed t
t ook my coat of f . He [ De Vit
" Take your coat of f because
bl o oodn It heHeai"d, "Let''s
burint ", [ysoiuc ]k now, hihe t ook

b ootosff and b uir ned it

e blbet et el et oy tirtd
bt ety

Lere prr e piet vy bt

PressifongthehState ur ges t hat t
Kat hDyal t onh e oef f ect t hat when tHowirn g
he had $4i,N"50®od- spl attered money.
examination of Dal t on' s testi mony r
t o suggest how t he def endant h ad co
t he$500cer gfedom DeVito. So, i f w e

Howi ngtumimeknownst t o DeVit o, gr abbe

18



f

(0]

ene of t he cri me, t hen t he above-
Il s o above-qgqguoted) coul d very we |l |
i Itehi s bmeaya f i ne di stinct iomre, bietc aius
a tseh o u |l de xnpoetc t an accumede toom@alket e

an necessartry t o answer t he gquest.i

Il nl i ght o f t he above, it rema.i
wi ngltedf t er al | . However, w e nee
ndi nag t hi s regard because o f o u
trut hf wlinn ehsi ss t est immaotneyal was |linm de't
et haerf ai | ur e t o afefnpdeerrf ommrmammce i s n

Il I owi ng circumstances ar e signi fi

(a) t he extent t o whi c t he
par twi | | be deprived of t he b
whi ch h e reasonably expected
( b) t he extent t o whi ch t he
par tcyan b e adeqguately compen
f ort he poafr tt hat b ewnhe fciht o f

he wi |l b e depri ved,;

( ) t he extent t ar twhi c h t he
failithag perf orm or t o of f er
perform wi/l |l suf fer forfeitu
(d) t he l i kel i hood t hat t he
fai l ithag perf orm or t o of f er
per f owrin I cure his failure, t
account al | t he circumst an
i ncl uding any reasonabl e ass
(e) t he extwehntc ht oo h e behavi or
ofthe phatlying to perform or
of f et o perf orm comports w
standaods good fai th and f a
deal i ng.

19



Rest at e nbeencto n d) o f Contracts 8§ 241.
i n t he ar e a of I nf or mal I mmuni ty a
def endanthecessari l|"y hmemsvto livnepdo, r t a nt C
i s t he i ncri minating natur e o f t he
t he amount o f i nf or mati on pr Bvi,dBOd6 4
F. 2dt S ity Uni t ed States 861JBh2dohl0Q0
(8t h Cir 1988))
|l nt hicsaa s e, t he State enj oyed t
reasonabl vy expected; t hat i s, eyewi
Al sowhi |l eagheement npor awimekead f 0 eav obkri
t heaegr eement certainly does nothing
al |l egiendj ur vy, and it i s deci dedl vy u
Howi ngrteolni ed on t he agreement Mo r
exceptionally i ncri minating evi denc
al sagainst hi md el ifn | iFg mta |l o f Howi ng
cooperation, hi s answer regarding t
hardigwdi cates a | ack of good f aith &
Thuswe concl ude t hat any breadkRawhisc
n ot mat er i al consi dering t he ci rcum
IV

'AW charge o f perijury naiyo mbdea r a t ¢

circumstances

20



o]

c

Forall t hese reasons, wSet a hweal sd

| i g att eedrpfr m under t he agreement [
wi ngtdn. remains t oo hdeeecsiudlet whfatt he
f ussahloul d b e. Filbeuts,el iets swd wl d o b
el i mihneaarryi n g tbheecaaBits ea gr e e dr_eocnol nymebno
emagi str alewit m@gt on olwe rb ocwmnd econd-d

emagi strate woul d have had n o o]
commendaoMieover, even i f t he ma g i
ceptleed recommendati on and bound Ho

e | esser charge, t he grand jury w
arige f ocaupnpd i cabl e. NHeovwei rntght eolne swsa,s
ec hance that t he grand jJury might

commendatfi omandlendiat ed upon t he I
Wi n gg avne up a hladcth afnacre ; t h e recei v e
turnFundament al pritncemglaefsai of pjl @as

g uitrheat t he parties to the unconsu.

eifroerrm posons. Obvi ousl vy, t hi s [
i Iinmgat |, t he onl vy j ust remedy W Q
f e ndaasntt hough al |l vari ablaedsv ahmatdd gven.
preme Cour't . . . s hall gr ant t he
i cthhe party i1 s entitled or t he pr o«
ygr ant any relief, i ncl udi ng t he
ki ng o f any or der . . . Tenn.

Accordi wel vy ever se t he convi ct.i

rdend enter judgmteme dememdamimnagof
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mur der .We vacat e t he sentence and

resentencing on second-degree mur de

ADOLPHO A. Bl RCH,
CONCUR
Ander s on, c. J.
Dr owot a, Rei d, Whi t e, J J .

22



